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HOUSE BILL NO. 2766
Offered January 17, 2025
A BILL to amend and reenact 88 16.1-253, 16.1-253.2, and 16.1-278.2 of the Code of Virginia, relating to
violations of protective orders; child protective order; penalties.

Patrons—Obenshain, Green and Williams
Referred to Committee for Courts of Justice

Beit enacted by the General Assembly of Virginia:

1. That 88 16.1-253, 16.1-253.2, and 16.1-278.2 of the Code of Virginia are amended and reenacted as
follows:

§16.1-253. Preliminary protective order.

A. Upon the motion of any person or upon the court's own motion, the court may issue a preliminary
protective order, after a hearing, if necessary to protect a child's life, health, safety or normal development
pending the final determination of any matter before the court. The order may require a child's parents,
guardian, legal custodian, other person standing in loco parentis or other family or household member of the
child to observe reasonable conditions of behavior for a specified length of time. These conditions shall
include any one or more of the following:

1. To abstain from offensive conduct against the child, a family or household member of the child or any
person to whom custody of the child is awarded;

2. To cooperate in the provision of reasonable services or programs designed to protect the child's life,
health or normal devel opment;

3. To allow persons named by the court to come into the child's home at reasonable times designated by
the court to visit the child or inspect the fithess of the home and to determine the physical or emotional health
of the child;

4. To alow visitation with the child by persons entitled thereto, as determined by the court;

5. To refrain from acts of commission or omission which tend to endanger the child's life, health or
normal development;

6. To refrain from such contact with the child or family or household members of the child, as the court
may deem appropriate, including removal of such person from the residence of the child. However, prior to
the issuance by the court of an order removing such person from the residence of the child, the petitioner
must prove by a preponderance of the evidence that such person's probabl e future conduct would constitute a
danger to the life or health of such child, and that there are no less drastic aternatives which could reasonably
and adequately protect the child's life or health pending afinal determination on the petition; or

7. To grant the person on whose behalf the order is issued the possession of any companion animal as
defined in § 3.2-6500 if such person meets the definition of owner in § 3.2-6500.

B. A preliminary protective order may be issued ex parte upon motion of any person or the court's own
motion in any matter before the court, or upon petition. The motion or petition shall be supported by an
affidavit or by sworn testimony in person before the judge or intake officer which establishes that the child
would be subjected to an imminent threat to life or health to the extent that delay for the provision of an
adversary hearing would be likely to result in serious or irremediable injury to the child's life or health. If an
ex parte order is issued without an affidavit being presented, the court, in its order, shall state the basis upon
which the order was entered, including a summary of the allegations made and the court's findings. Following
the issuance of an ex parte order the court shall provide an adversary hearing to the affected parties within the
shortest practicable time not to exceed five business days after the issuance of the order.

C. Prior to the hearing required by this section, notice of the hearing shall be given at least 24 hoursin
advance of the hearing to the guardian ad litem for the child, to the parents, guardian, legal custodian, or other
person standing in loco parentis of the child, to any other family or household member of the child to whom
the protective order may be directed and to the child if he or she is 12 years of age or older. The notice
provided herein shall include (i) the time, date and place for the hearing and (ii) a specific statement of the
factual circumstances which allegedly necessitate the issuance of a preliminary protective order.

D. All partiesto the hearing shall be informed of their right to counsel pursuant to § 16.1-266.

E. At the hearing the child, his or her parents, guardian, legal custodian or other person standing in loco
parentis and any other family or household member of the child to whom notice was given shall have the
right to confront and cross-examine all adverse witnesses and evidence and to present evidence on their own
behalf.

F. If a petition aleging abuse or neglect of a child has been filed, at the hearing pursuant to this section
the court shall determine whether the allegations of abuse or neglect have been proven by a preponderance of
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the evidence. Any finding of abuse or neglect shall be stated in the court order. However, if, before such a
finding is made, a person responsible for the care and custody of the child, the child's guardian ad litem or the
local department of social services objects to afinding being made at the hearing, the court shall schedule an
adjudicatory hearing to be held within 30 days of the date of the initial preliminary protective order hearing.
The adjudicatory hearing shall be held to determine whether the allegations of abuse and neglect have been
proven by a preponderance of the evidence. Parties who are present at the hearing shall be given notice of the
date set for the adjudicatory hearing and parties who are not present shall be summoned as provided in §
16.1-263. The adjudicatory hearing shall be held and an order may be entered, although a party to the hearing
fails to appear and is not represented by counsel, provided personal or substituted service was made on the
person, or the court determines that such person cannot be found, after reasonable effort, or in the case of a
person who is without the Commonwealth, the person cannot be found or his post office address cannot be
ascertained after reasonable effort.

Any preliminary protective order issued shall remain in full force and effect pending the adjudicatory
hearing.

G. If at the preliminary protective order hearing held pursuant to this section the court makes a finding of
abuse or neglect and a preliminary protective order is issued, a dispositional hearing shall be held pursuant to
§ 16.1-278.2. The court shall forthwith, but in al cases no later than the end of the business day on which the
order was issued, enter and transfer electronically to the Virginia Criminal Information Network the
respondent's identifying information and the name, date of birth, sex, and race of each protected person
provided to the court. A copy of the preliminary protective order containing any such identifying information
shall be forwarded forthwith to the primary law-enforcement agency responsible for service and entry of
protective orders. Upon receipt of the order by the primary law-enforcement agency, the agency shall
forthwith verify and enter any modification as necessary to the identifying information and other appropriate
information required by the Department of State Police into the Virginia Criminal Information Network
established and maintained by the Department of State Police pursuant to Chapter 2 (8 52-12 et seq.) of Title
52 and the order shall be served forthwith on the allegedly abusing person in person as provided in §
16.1-264 and due return made to the court. However, if the order isissued by the circuit court, the clerk of the
circuit court shall forthwith forward an attested copy of the order containing the respondent's identifying
information and the name, date of birth, sex, and race of each protected person provided to the court to the
primary law-enforcement agency providing service and entry of protective orders and upon receipt of the
order, the primary law-enforcement agency shall enter the name of the person subject to the order and other
appropriate information required by the Department of State Police into the Virginia Criminal Information
Network established and maintained by the Department pursuant to Chapter 2 (8 52-12 et seq.) of Title 52
and the order shall be served forthwith upon the allegedly abusing person in person as provided in § 16.1-264
. Upon service, the agency making service shall enter the date and time of service and other appropriate
information required by the Department of State Police into the Virginia Criminal Information Network and
make due return to the court. The preliminary order shall specify a date for the dispositional hearing. The
dispositiona hearing shall be scheduled at the time of the hearing pursuant to this section, and shall be held
within 60 days of this hearing. If an adjudicatory hearing is requested pursuant to subsection F, the
dispositional hearing shall nonethel ess be scheduled at the hearing pursuant to this section. All parties present
at the hearing shall be given notice of the date and time scheduled for the dispositional hearing; parties who
are not present shall be summoned to appear as provided in § 16.1-263.

H. Nothing in this section enables the court to remove a child from the custody of his or her parents,
guardian, legal custodian or other person standing in loco parentis, except as provided in § 16.1-278.2, and no
order hereunder shall be entered against a person over whom the court does not have jurisdiction.

I. Neither alaw-enforcement agency, the attorney for the Commonwealth, a court nor the clerk’s office,
nor any employee of them, may disclose, except among themselves, the residential address, telephone
number, or place of employment of the person protected by the order or that of the family of such person,
except to the extent that disclosureis (i) required by law or the Rules of the Supreme Court, (ii) necessary for
law-enforcement purposes, or (iii) permitted by the court for good cause.

J. Violation of any order issued pursuant to this section shall be punishable as contempt of court.
Heowever; i the violatien Havelves an aet or aets of commission or ermission that erdanger the ehitd's Hfe oF
health or resdit in bediy Aty to the ehitd; i shalt be punishable as a Class 1 misdemeaner:

K. The court shall forthwith, but in all cases no later than the end of the business day on which the order
was issued, enter and transfer electronlcally to the Virginia Criminal Information Network the respondent's
identifying information and the name, date of birth, sex, and race of each protected person provided to the
court. A copy of the preliminary protective order containing any such identifying information shall be
forwarded forthwith to the primary law-enforcement agency responsible for service and entry of protective
orders. Upon receipt of the order by the primary law-enforcement agency, the agency shall forthwith verify
and enter any modification as necessary to the identifying information and other appropriate information
required by the Department of State Police into the Virginia Criminal Information Network established and
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maintained by the Department pursuant to Chapter 2 (8 52-12 et seq.) of Title 52 and the order shall be served
forthwith on the allegedly abusing person in person as provided in § 16.1-264 and due return made to the
court. However, if the order isissued by the circuit court, the clerk of the circuit court shall forthwith forward
an attested copy of the order containing the respondent's identifying information and the name, date of birth,
sex, and race of each protected person provided to the court to the primary law-enforcement agency providing
service and entry of protective orders and upon receipt of the order, the primary law-enforcement agency
shall enter the name of the person subject to the order and other appropriate information required by the
Department of State Police into the Virginia Criminal Information Network established and maintained by
the Department pursuant to Chapter 2 (8 52-12 et seq.) of Title 52 and the order shall be served forthwith on
the allegedly abusing person in person as provided in § 16.1-264. Upon service, the agency making service
shall enter the date and time of service and other appropriate information required by the Department of State
Police into the Virginia Criminal Information Network and make due return to the court. The preliminary
order shall specify adate for the full hearing.

Upon receipt of the return of service or other proof of service pursuant to subsection C of § 16.1-264, the
clerk shall forthwith forward an attested copy of the preliminary protective order to the primary
law-enforcement agency and the agency shall forthwith verify and enter any modification as necessary into
the Virginia Criminal Information Network as described above. If the order islater dissolved or modified, a
copy of the dissolution or modification order shall also be attested, forwarded forthwith to the primary
law-enforcement agency responsible for service and entry of protective orders, and upon receipt of the order
by the primary law-enforcement agency, the agency shall forthwith verify and enter any modification as
necessary to the identifying information and other appropriate information required by the Department of
State Police into the Virginia Criminal Information Network as described above and the order shall be served
forthwith and due return made to the court.

L. No fee shall be charged for filing or serving any petition or order pursuant to this section.

8 16.1-253.2. Violation of provisions of protective orders; penalty.

A. In addition to any other penalty provided by law, any person who violates any provision of a protective
order issued pursuant to 8 16.1-253, 16.1-253.1, 16.1-253.4, 16.1-278.14, or 16.1-279.1, subsection C of §
16.1-278.2, or subsection B of § 20-103, when such violation involves a provision of the protective order that
prohibits such person from (i) going or remaining upon land, buildings, or premises; (ii) further acts of family
abuse; or (iii) committing a criminal offense, or which prohibits contacts by the respondent with the allegedly
abused person or family or household members of the allegedly abused person as the court deems
appropriate, is guilty of a Class 1 misdemeanor. The punishment for any person convicted of a second offense
of violating a protective order, when the offense is committed within five years of the prior conviction and
when either the instant or prior offense was based on an act or threat of violence, shall include a mandatory
minimum term of confinement of 60 days. Any person convicted of athird or subsequent offense of violating
a protective order, when the offense is committed within 20 years of the first conviction and when either the
instant or one of the prior offenses was based on an act or threat of violence is guilty of a Class 6 felony and
the punishment shall include a mandatory minimum term of confinement of six months. The mandatory
minimum terms of confinement prescribed for violations of this section shall be served consecutively with
any other sentence.

B. In addition to any other penalty provided by law, any person who, while knowingly armed with a
firearm or other deadly weapon, violates any provision of a protective order with which he has been served
issued pursuant to § 16.1-253, 16.1-253.1, 16.1-253.4, 16.1-278.14, or 16.1-279.1, subsection C of §
16.1-278.2, or subsection B of § 20-103 is guilty of a Class 6 felony.

C. If the respondent commits an assault and battery upon any party protected by the protective order
resulting in bodily injury to the party or stalks any party protected by the protective order in violation of 8§
18.2-60.3, he is guilty of a Class 6 felony. Any person who violates such a protective order by furtively
entering the home of any protected party while the party is present, or by entering and remaining in the home
of the protected party until the party arrives, is guilty of a Class 6 felony, in addition to any other penalty
provided by law.

D. Upon conviction of any offense hereunder for which a mandatory minimum term of confinement is not
specified, the person shall be sentenced to aterm of confinement and in no case shall the entire term imposed
be suspended. Upon conviction, the court shall, in addition to the sentence imposed, enter a protective order
pursuant to 8 16.1-279.1 for a specified period not exceeding two years from the date of conviction.

E. A violation of this section may be prosecuted in the jurisdiction where the protective order was issued,
in any county, city, or town where any act constituting the violation of the protective order occurred, or in the
jurisdiction where the party protected by the protective order resided at the time of such violation.

§ 16.1-278.2. Abused, neglected, or abandoned children or children without parental care.

A. Within 60 days of a preliminary removal order hearing held pursuant to 8 16.1-252 or a hearing on a
preliminary protective order held pursuant to § 16.1-253, a dispositional hearing shall be held if the court
found abuse or neglect and (i) removed the child from his home or (ii) entered a preliminary protective order.
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Notice of the dispositional hearing shall be provided to the child's parent, guardian, legal custodian, or other
person standing in loco parentis in accordance with 8 16.1-263. The hearing shall be held and a dispositional
order may be entered, although a parent, guardian, legal custodian, or person standing in loco parentisfailsto
appear and is not represented by counsel, provided personal or substituted service was made on the person, or
the court determines that such person cannot be found, after reasonable effort, or in the case of a person who
is without the Commonwealth, the person cannot be found or his post office address cannot be ascertained
after reasonable effort. Notice shall also be provided to the local department of social services, the guardian
ad litem and, if appointed, the court-appointed special advocate.

If achildisfound to be (a) abused or neglected; (b) at risk of being abused or neglected by a parent or
custodian who has been adjudicated as having abused or neglected another child in his care; or (¢) abandoned
by his parent or other custodian, or without parental care and guardianship because of his parent's absence or
physical or mental incapacity, the juvenile court or the circuit court may make any of the following orders of
disposition to protect the welfare of the child:

1. Enter an order pursuant to the provisions of § 16.1-278;

2. Permit the child to remain with his parent, subject to such conditions and limitations as the court may
order with respect to such child and his parent or other adult occupant of the same dwelling;

3. Prohibit or limit contact as the court deems appropriate between the child and his parent or other adult
occupant of the same dwelling whose presence tends to endanger the child's life, health or normal
development. The prohibition may exclude any such individual from the home under such conditions as the
court may prescribe for a period to be determined by the court but in no event for longer than 180 days from
the date of such determination. A hearing shall be held within 150 days to determine further disposition of the
matter that may include limiting or prohibiting contact for another 180 days;

4. Permit the local board of social services or a public agency designated by the community policy and
management team to place the child, subject to the provisions of § 16.1-281, in suitable family homes,
child-caring institutions, residential facilities, or independent living arrangements with legal custody
remaining with the parents or guardians. The local board or public agency and the parents or guardians shall
enter into an agreement which shall specify the responsibilities of each for the care and control of the child.
The board or public agency that places the child shall have the final authority to determine the appropriate
placement for the child. Nothing herein shall limit the authority of the court to review the child's status in
foster care in accordance with subsection G of § 16.1-281 or to review the foster care plan through a petition
filed pursuant to subsection A of § 16.1-282.

Any order allowing alocal board or public agency to place a child where legal custody remains with the
parents or guardians as provided in this section shall be entered only upon a finding by the court that
reasonabl e efforts have been made to prevent placement out of the home and that continued placement in the
home would be contrary to the welfare of the child; and the order shall so state.

5. After afinding that there is no less drastic alternative, transfer legal custody, subject to the provisions
of § 16.1-281, to any of the following:

a. A person with alegitimate interest subject to the provisions of subsection A1,

b. A child welfare agency, private organization or facility that is licensed or otherwise authorized by law
to receive and provide care for such child; however, a court shall not transfer legal custody of an abused or
neglected child to an agency, organization or facility out of the Commonwealth without the approval of the
Commissioner of Social Services; or

c. The local board of social services of the county or city in which the court has jurisdiction or, at the
discretion of the court, to the local board of the county or city in which the child has residence if other than
the county or city in which the court has jurisdiction. The local board shall accept the child for care and
custody, provided that it has been given reasonable notice of the pendency of the case and an opportunity to
be heard. However, in an emergency in the county or city in which the court has jurisdiction, the local board
may be required to accept a child for a period not to exceed 14 days without prior notice or an opportunity to
be heard if the judge entering the placement order describes the emergency and the need for such temporary
placement in the order. Nothing in this section shall prohibit the commitment of a child to any local board of
socia services in the Commonwealth when the local board consents to the commitment. The board to which
the child is committed shall have the final authority to determine the appropriate placement for the child.
Nothing herein shall limit the authority of the court to review the child's status in foster care in accordance
with subsection G of § 16.1-281 or to review the foster care plan through a petition filed pursuant to
subsection A of § 16.1-282.

Any order authorizing removal from the home and transferring legal custody of a child to alocal board of
social services as provided in this section shall be entered only upon afinding by the court that reasonable
efforts have been made to prevent removal and that continued placement in the home would be contrary to
the welfare of the child; and the order shall so state.

A finding by the court that reasonable efforts were made to prevent removal of the child from his home
shall not be required if the court finds that (i) the residual parental rights of the parent regarding a sibling of


https://law.lis.virginia.gov/vacode/16.1-263/
https://law.lis.virginia.gov/vacode/16.1-278/
https://law.lis.virginia.gov/vacode/16.1-281/
https://law.lis.virginia.gov/vacode/16.1-281/
https://law.lis.virginia.gov/vacode/16.1-282/
https://law.lis.virginia.gov/vacode/16.1-281/
https://law.lis.virginia.gov/vacode/16.1-281/
https://law.lis.virginia.gov/vacode/16.1-282/

242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273
274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295

50f 5

the child have previously been involuntarily terminated; (ii) the parent has been convicted of an offense under
the laws of the Commonwealth or a substantially similar law of any other state, the United States, or any
foreign jurisdiction that constitutes murder or voluntary manslaughter, or a felony attempt, conspiracy, or
solicitation to commit any such offense, if the victim of the offense was a child of the parent, a child with
whom the parent resided at the time such offense occurred, or the other parent of the child; (iii) the parent has
been convicted of an offense under the laws of the Commonwealth or a substantially similar law of any other
state, the United States, or any foreign jurisdiction that constitutes felony assault resulting in serious bodily
injury or felony bodily wounding resulting in serious bodily injury or felony sexual assault, if the victim of
the offense was a child of the parent or a child with whom the parent resided at the time of such offense; or
(iv) on the basis of clear and convincing evidence, the parent has subjected any child to aggravated
circumstances, or abandoned a child under circumstances that would justify the termination of residual
parental rights pursuant to subsection D of § 16.1-283.

Asused in this section:

"Aggravated circumstances' means torture, chronic or severe abuse, or chronic or severe sexual abuse, if
the victim of such conduct was a child of the parent or child with whom the parent resided at the time such
conduct occurred, including the failure to protect such a child from such conduct, which conduct or failure to
protect (i) evinces awanton or depraved indifference to human life or (ii) has resulted in the death of such a
child or in serious bodily injury to such achild.

"Chronic abuse" or "chronic sexual abuse" means recurring acts of physical abuse that place the child's
health, safety and well-being at risk.

"Serious bodily injury” means bodily injury that involves substantial risk of death, extreme physical pain,
protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member,
organ or mental faculty.

"Severe abuse" or "severe sexual abuse" may include an act or omission that occurred only once but
otherwise meets the definition of "aggravated circumstances.”

6. Transfer legal custody pursuant to subdivision 5 of this section and order the parent to participate in
such services and programs or to refrain from such conduct as the court may prescribe; or

7. Terminate the rights of the parent pursuant to § 16.1-283.

A1l. Any order transferring custody of the child to a person with a legitimate interest pursuant to
subdivision A 5 a shall be entered only upon a finding, based upon a preponderance of the evidence, that such
person is one who, after an investigation as directed by the court, (i) is found by the court to be willing and
qualified to receive and care for the child; (ii) is willing to have a positive, continuous relationship with the
child; (iii) is committed to providing a permanent, suitable home for the child; and (iv) iswilling and has the
ability to protect the child from abuse and neglect; and the order shall so state. The court's order transferring
custody to a person with a legitimate interest should further provide for, as appropriate, any terms or
conditions which would promote the child's interest and welfare; ongoing provision of social services to the
child and the child's custodian; and court review of the child's placement.

B. If the child has been placed in foster care, at the dispositional hearing the court shall review the foster
care plan for the child filed in accordance with 8 16.1-281 by the local department of social services, a public
agency designated by the community policy and management team which places a child through an
agreement with the parents or guardians where legal custody remains with the parents or guardians, or child
welfare agency.

C. Any preliminary protective orders entered on behalf of the child shall be reviewed at the dispositional
hearing and may be incorporated, as appropriate, in the dispositional order. A violation of a protective order
entered under this subsection shall be punished as a violation of a protective order pursuant to 8 16.1-253.2.

D. A dispositional order entered pursuant to this section is a final order from which an appeal may be

taken in accordance with § 16.1-296.
2. That the provisions of this act may result in a net increase in periods of imprisonment or
commitment. Pursuant to 8 30-19.1:4 of the Code of Virginia, the estimated amount of the necessary
appropriation cannot be determined for periods of imprisonment in state adult correctional facilities;
therefore, Chapter 2 of the Acts of Assembly of 2024, Special Session |, requiresthe Virginia Criminal
Sentencing Commission to assign a minimum fiscal impact of $50,000. Pursuant to § 30-19.1:4 of the
Code of Virginia, the estimated amount of the necessary appropriation cannot be determined for
periods of commitment to the custody of the Department of Juvenile Justice.
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