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2025 SESSION

INTRODUCED

25102759D
HOUSE BILL NO. 2549
Offered January 13, 2025
Prefiled January 10, 2025
A BILL to amend and reenact 88§ 58.1-351, 58.1-455, 58.1-1802.1, 58.1-1805, and 58.1-1817 of the Code of
Virginia and to amend the Code of Virginia by adding a section numbered 58.1-1802.3, relating to
individual income taxes; creation of currently not collectible status.

Patron—Clark
Referred to Committee on Finance

Beit enacted by the General Assembly of Virginia:

1. That 88 58.1-351, 58.1-455, 58.1-1802.1, 58.1-1805, and 58.1-1817 of the Code of Virginia are
amended and reenacted and that the Code of Virginia is amended by adding a section number ed
58.1-1802.3 asfollows:

§ 58.1-351. When, where and how individual income taxes payable and collectible.

Each individual and fiduciary liable for income tax shall pay the same to the treasurer of the county or city
with whose commissioner of the revenue the taxpayer files his return at the time fixed by law for filing the
return. The full amount of the tax payable as shown on the face of the return shall be so paid. A taxpayer may
file hisreturn and pay histax in full in the closing days of his taxable year provided he is able to prepare a
complete return.

If any payment is not made in full when due, there shall be added to the entire tax or to any unpaid
balance of the tax, a penalty of six percent of the amount thereof, if the failure is for not more than one
month, with an additional six percent for each additional month or fraction thereof during which such failure
to pay continues, not exceeding thirty percent in the aggregate. The entire tax or any unpaid balance of the
tax, together with such penalty, will immediately become collectible except as otherwise provided by §
58.1-1802.3. Interest upon such tax or any unpaid balance of the tax, and on the accrued penalty, shall be
added at arate determined in accordance with § 58.1-15, from the date the tax or any unpaid balance of the
tax, was originally due until paid. In the case of an additional tax assessed by the commissioner of the
revenue under the provisions of § 58.1-307, if the return was made in good faith and the understatement of
the amount in the return was not due to any fault of the taxpayer, there shall be no penalty on the additional
tax because of such understatement, but interest shall be added to the amount of the deficiency at a rate
determined in accordance with § 58.1-15, from the time the said return was required by law to be filed until
paid.

The penalty under this section shall not be applicable to any month or fraction thereof for which the
individual is subject to the penalty imposed under § 58.1-347. In no event shall the total amount of penalty
assessed under this section and under 8§ 58.1-347 exceed thirty percent in the aggregate.

§ 58.1-455. Time of payment of cor poration income taxes; penalty and interest for nonpayment.

A. Every corporation liable for income tax shall pay the same to the Department at the time fixed by law
for filing the return. The full amount of the tax payable as shown on the face of the return shall be so paid. A
corporation may fileits return and pay its tax in full in the closing days of its taxable year provided it is able
to prepare a compl ete return.

If any payment is not made in full when due, there shall be added to the entire tax or to any unpaid
balance of the tax, a penalty of six percent of the amount thereof, if the failure is for not more than one
month, with an additional six percent for each additional month or fraction thereof during which such failure
to pay continues, not exceeding thirty percent in the aggregate. The entire tax or any unpaid balance of the
tax, together with such penalty, will immediately become collectible except as otherwise provided by §
58.1-1802.3. Interest upon such tax or any unpaid balance of the tax, and on the accrued penalty, shall be
added at arate determined in accordance with § 58.1-15, from the date the tax or any unpaid balance of the
tax was originally due until paid. In the case of an additional tax assessed by the Department, if the return
was made in good faith and the understatement of the amount in the return was not due to any fault of the
taxpayer, there shall be no penalty on the additional tax because of such understatement, but interest shall be
added to the amount of the deficiency at a rate determined in accordance with § 58.1-15, from the time the
return was required by law to befiled until paid.

The penalty under this subsection shall not be applicable to any month or fraction thereof for which the
corporation is subject to the penalty imposed under § 58.1-450. In no event shall the total amount of penalty
assessed under this subsection and under § 58.1-450 exceed thirty percent in the aggregate.

B. If the understatement is false or fraudulent with intent to evade the tax, a penalty of 100 percent shall
be added together with interest on the tax at a rate determined in accordance with § 58.1-15, from the time the
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return was required by law to be filed until paid.

Nothing contained in this section shall prevent the taxpayer from applying to the circuit court of the
county or the city wherein the corporation is located for a correction of the assessment made by the
Department, with right of appeal in the manner provided by law.

§58.1-1802.1. Period of limitations on collection; accrual of interest and penalty.

A. Where the assessment of any tax imposed by this subtitle has been made within the period of limitation
properly applicable thereto, such tax may be collected by levy, by a proceeding in court, or by any other
means available to the Tax Commissioner under the laws of the Commonwealth, but only if such collection
effort is made or instituted within seven years from the date of the assessment of such tax. Except as
otherwise provided in this section, effective for assessments made on and after July 1, 2016, all collection
efforts shall cease after such seven-year period even if initiated during the seven-year period. Prior to the
expiration of any period for collection, the period may be extended by a written agreement between the Tax
Commissioner and the taxpayer, and subsequent written agreements may likewise extend the period
previously agreed upon. The period of limitations provided in this subsection during which a tax may be
collected shall not apply to executions, levy or other actions to enforce alien created before the expiration of
the period of limitations by the docketing of ajudgment or the filing of a memorandum of lien pursuant to §
58.1-1805; nor shall the period of limitations apply to the provisions of §8 8.01-251 and 8.01-458.

B. The running of the period of limitations on collection shall be suspended for (i) the period the
assessment is the subject of a proceeding pursuant to § 58.1-1807, 58.1-1821, 58.1-1825, or 58.1-1828; (ii)
the period the assets of the taxpayer are in the control or custody of any state or federal court, including the
United States Bankruptcy Court; e (iii) the period that an installment agreement entered into by the taxpayer
pursuant to § 58.1-1817 isin effect; or (iv) the period that a taxpayer is placed in currently not collectible
statusin accordance with § 58.1-1802.3.

C. If the Department of Taxation has no contact with the delinquent taxpayer for a period of six years and
no memorandum of lien has been appropriately filed in ajurisdiction in which such taxpayer owns real estate,
interest and penalty shall no longer be added to the delinquent tax liability. The mailing of notices by the
Department to the taxpayer's last known address shall constitute contact with the taxpayer.

D. For purposes of this section, the "last known address" of the taxpayer means the address shown on the
most recent return filed by or on behalf of the taxpayer or the address provided in correspondence by or on
behalf of the taxpayer indicating that it is a change of the taxpayer's address.

E. In any pending or future administrative or judicial proceeding in which the validity of atax assessment
is an issue, the participation of the Department of Taxation in any capacity shall be considered a collection
effort for purposes of this section.

§ 58.1-1802.3. Currently not collectible status; undue hardship.

A. The Department of Taxation shall create a form through which taxpayers may file for currently not
collectible (CNC) status in accordance with this section.

B. Taxpayers may apply to the Department of Taxation for CNC status. The Tax Commissioner may place
any applicant into a CNC status upon a finding that collection of taxes from such applicant would create or
exacerbate an undue hardship for such applicant. The Commissioner shall establish guidelines for
determining whether an actual undue hardship exists and what qualifies as an undue hardship. The
Commissioner shall consider those factors outlined in the Internal Revenue Service procedures for CNC
status in establishing such guidelines. The Commissioner may presume that any taxpayer qualifying for CNC
status with the Internal Revenue Service meets the criteria for CNC status with the Department.

C. The Department of Taxation shall not attempt to collect state taxes owed by any taxpayer during any
period such taxpayer is placed in a currently not collectible status.

D. To qualify for CNC status, a taxpayer shall:

1. Apply for such status on a form created by the Department of Taxation.

2. Promise to remain domiciled within the Commonwealth for the duration such statusisin effect.

3. File any past due tax returns and continue to timely file tax returns for the duration such statusisin
effect.

4. Provide financial information as requested by the Department of Taxation.

E. A taxpayer placed in CNC status shall immediately notify the Department of Taxation of any change in
the taxpayer's circumstances related to the undue hardship for which such taxpayer applied for CNC status,
including changes in income, assets, expenses, address, federal CNC status, or debtors or creditors in
relation to such taxpayer, or anything else that may deemed relevant to the Department.

F. The Tax Commissioner shall require individuals placed in CNC status to re-apply for such status
annually within 60 days of the tax filing deadline. An individual shall not be eligible for CNC status for any
single tax assessment for more than five years from the date that the original application for such status was
approved.

§58.1-1805. Memorandum of lien for collection of taxes; release of lien.

A. If any taxes or fees, including penalties and interest, assessed by the Department of Taxation in
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pursuance of law against any person, are not paid within thirty days after the same become due, the Tax
Commissioner may file a memorandum of lien in the circuit court clerk's office of the county or city in which
the taxpayer's place of business is located, or in which the taxpayer resides. If the taxpayer has no place of
business or residence within the Commonwealth, such memorandum may be filed in the Circuit Court of the
City of Richmond. A copy of such memorandum may also be filed in the clerk's office of all counties and
cities in which the taxpayer owns real estate. Such memorandum shall be recorded in the judgment docket
book and shall have the effect of ajudgment in favor of the Commonwealth, to be enforced as provided in
Article 19 (8 8.01-196 et seq.) of Chapter 3 of Title 8.01, except that a writ of fieri facias may issue at any
time after the memorandum is filed. The lien on real estate shall become effective at the time the
memorandum is filed in the jurisdiction in which the real estate is located. No memorandum of lien shall be
filed against the taxpayer while the taxpayer is placed in currently not collectible status. No memorandum of
lien shall be filed unless the taxpayer is first given ten or more days' prior notice of intent to file alien;
however, in those instances where the Tax Commissioner determines that the collection of any tax, penalties
or interest required to be paid pursuant to law will be jeopardized by the provision of such notice, notification
may be provided to the taxpayer concurrent with the filing of the memorandum of lien. Such notice shall be
given to the taxpayer at his last known address. For purposes of this section, "last known address’ means the
address shown on the most recent return filed by or on behalf of the taxpayer or the address provided in
correspondence by or on behalf of the taxpayer indicating that it is a change of the taxpayer's address.

B. Recordation of a memorandum of lien hereunder shall not affect the right to a refund or exoneration
under this chapter, nor shall an application for correction of an erroneous assessment affect the power of the
Tax Commissioner to collect the tax, except as specifically provided in thistitle.

C. If after filing a memorandum of lien as required by subsection A, the Tax Commissioner determines
that it isin the best interest of the Commonwealth, the Tax Commissioner may place padlocks on the doors of
any business enterprise that is delinquent in either filing or paying any tax owed to the Commonwealth, or
both. He shall also post notices of distraint on each of the doors so padlocked. If after three business days, the
tax deficiency has not been satisfied or satisfactory arrangements for payment made, the Tax Commissioner
may cause awrit of fieri facias to be issued.

It shall be a Class 1 misdemeanor for anyone to enter the padlocked premises without prior approval of
the Tax Commissioner.

In the event that the taxpayer against whom the distraint has been applied subsequently makes application
for correction of the assessment under § 58.1-1821, the taxpayer shall have the right to post bond equaling the
amount of the tax liability in lieu of payment until the application is acted upon.

The provisions of subsection C shall be enforceable only after the promulgation, by the Tax
Commissioner, of regulations under the Administrative Process Act (8 2.2-4000 et seq.) setting forth the
circumstances under which this subsection can be used.

D. A taxpayer may appeal to the Tax Commissioner after a memorandum of lien has been filed under this
section if the taxpayer alleges an error in the filing of the lien. The Tax Commissioner shall make a
determination of such an appeal within fourteen days. If the Tax Commissioner determines that the filing was
erroneous, he shall issue a certificate of release of the lien within seven days after such determination is
made.

§ 58.1-1817. Installment agreementsfor the payment of taxes.

A. 1. The Tax Commissioner is required to offer to enter into a written agreement with any taxpayer filing
areturn for taxes imposed under Article 2 (8 58.1-320 et seq.) of Chapter 3 under which such taxpayer is
allowed to satisfy his tax liability in installment payments over a payment period of up to five years on
petition by the taxpayer, if the Tax Commissioner determines such an agreement will facilitate collection
unless the Tax Commissioner approves such taxpayer's application for currently not collectible status in
accordance with § 58.1-1802.3.

2. Except as identified in subdivision 1, the Tax Commissioner is authorized to enter into a written
agreement with any taxpayer under which such taxpayer is allowed to satisfy his tax liability in installment
payments, if the Tax Commissioner determines such an agreement will facilitate collection.

B. Except as otherwise provided in this section, any agreement entered into by the Tax Commissioner
under subsection A shall remain in effect for the term of the agreement.

The Tax Commissioner may terminate any installment agreement if:

1. Information that the taxpayer provided prior to the date such agreement was entered into was inaccurate
or incomplete; or

2. The Tax Commissioner determines that the collection of any tax to which an agreement relatesisin
jeopardy.

C. The Tax Commissioner may alter, modify, or terminate an installment agreement in the case of the
failure of the taxpayer:

1. To pay any installment at thetime it isdue;

2. To pay any other tax liability at thetimeit is due; or

3. To file with the Department any required tax or information return during the time period such
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182 agreementisin effect.
183 D. The Tax Commissioner may alter, modify, or terminate an installment agreement under other
184  exceptional circumstances as he deems appropriate.



